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1 .  A re t i red A i r  Force o f f i c e r  had S u r v i v o r  
B e n e f i t  P l a n  (SBP)  c o v e r a g e  f o r  h i s  
s p o u s e  when i n  1980 h e  was d i v o r c e d .  I n  
t h e  d i v o r c e  s e t t l e m e n t  h e  agreed to  pro- 
v i d e  s u r v i v o r  b e n e f i t  c o v e r a g e  f o r  h i s  
former spouse s h o u l d  t h e  law ever be 
c h a n g e d  t o  a l low i t .  H e  remarried, a n d  a 
y e a r  l a t e r  ( 1 9 8 1 )  h i s  new s p o u s e  was 
a u t o m a t i c a l l y  c o v e r e d  u n d e r  t h e  SBP. I n  
S e p t e m b e r  1983 P u b l i c  Law 98-94 was 
e n a c t e d  a u t h o r i z i n g  a p e r s o n  i n  t h i s  
s i t u a t i o n  t o  e lec t  SBP c o v e r a g e  f o r  a 
f o r m e r  spouse. H e  d i d  so i n  December 
1983  s t a t i n g  t h a t  t h e  e l e c t i o n  was made 
p u r s u a n t  t o  t h e  d i v o r c e  s e t t l e m e n t .  S u c h  
an  e l e c t i o n  i s  i r r e v o c a b l e ;  t h u s ,  a l a t e r  
a t t empt  t o  r e v o k e  i t  is i n e f f e c t i v e  a n d  
t h e  former spouse is  t h e  b e n e f i c i a r y  of 
t h e  SSP a n n u i t y  upon h i s  d e a t h .  

2 .  A t e r m i n a l l y  i l l  retired o f f i c e r  made a n  
i r r e v o c a b l e  e l e c t i o n  o f  S u r v i v o r  B e n e f i t  
P l a n  (SBP)  c o v e r a g e  i n  December 1983  f o r  
h i s  f o r m e r  spouse p u r s u a n t  to  a clause i n  
h i s  d i v o r c e  s e t t l e m e n t  a g r e e i n g  t o  d o  
so. Such  e l e c t i o n  p r e c l u d e d  h i s  current  
s p o u s e  f r o m  SBP c o v e r a g e .  I n  F e b r u a r y  
1984 an  a f f i d a v i t  was received f rom h i m  
w i t h  a l e t t e r  f r o m  h i s  a n d  h i s  c u r r e n t  
spouse's  a t t o r n e y  a t t e m p t i n g  t o  r e v o k e  
t h e  e l e c t i o n  o n  t h e  b a s i s  t h a t  h e  was too 
i l l  t o  h a v e  u n d e r s t o o d  t h e  imp l i ca t ions  
when h e  made t h e  e l e c t i o n  and  s t a t i n g  
t h a t  h e  wan ted  h i s  c u r r e n t  s p o u s e  t o  be 
c o v e r e d .  T h e  former spouse e l e c t i o n  was 
made i n  p r o p e r  f o r m ,  t h e  member was n e v e r  
a d j u d i c a t e d  i n c o m p e t e n t ,  a n d  t h e  g r e a t  
w e i g h t  of medical and  o the r  e v i d e n c e  
p r e s e n t e d  s u p p o r t s  t h e  former spouse's  
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c o n t e n t i o n  t h a t  h e  was m e n t a l l y  c o m p e t e n t  
when h e  made t h e  e l e c t i o n .  T h u s ,  t h e  
e l e c t i o n  s h o u l d  be g i v e n  e f f e c t .  

An A i r  Force o f f i c e r  h a d  S u r v i v o r  B e n e f i t  
P l a n  (SBP)  coverage f o r  h i s  s p o u s e  when 
h e  re t i red  i n  1 9 7 8 ,  b u t  h e  was l a t e r  
d i v o r c e d  w h e r e u p o n  SBP d e d u c t i o n s  f r o m  
h i s  r e t i red  p a y  ceased. H e  remarried i n  
1980  a n d  h i s  new s p o u s e  became a u t o m a t i -  
c a l l y  c o v e r e d  u n d e r  t h e  SBP a y e a r  
l a t e r .  However ,  h e  f a i l e d  t o  a d v i s e  t h e  
A i r  Force o f  t h e  remarriage so retired 
pay SBP d e d u c t i o n s  were n o t  r e i n s t a t e d .  
I n  December 1983 h e  elected SBP c o v e r a g e  
for h i s  f o r m e r  s p o u s e  p u r s u a n t  to  t h e i r  
d i v o r c e  s e t t l e m e n t  a g r e e m e n t ,  a n d  h e  d i e d  
i n  A p r i l  1 9 8 4 .  T h e  d e l i n q u e n t  SBP 
p r e m i u m s  s h o u l d  be collected f r o m  t h e  
former s p o u s e ’ s  a n n u i t y  n o t w i t h s t a n d i n g  
t h a t  t h e y  covered a period when t h e  
c u r r e n t  s p o u s e  was c o v e r e d  u n d e r  t h e  SBP 
r a the r  t h a n  t h e  f o r m e r  spouse.  

The pr imary q u e s t i o n  i n  t h i s  case is  who, t h e  c u r r e n t  
o r  t h e  f o r m e r  spouse o f  a deceased A i r  F o r c e  o f f i c e r ,  i s  
e n t i t l e d  t o  h i s  S u r v i v o r  B e n e f i t  P l a n  a n n u i t y .  T h e  re t i red  
o f f i c e r  elected c o v e r a g e  f o r  h i s  f o r m e r  s p o u s e  when h e  was 
s e r i o u s l y  i l l .  Later h e  attempted to  r e v o k e  h i s  e l e c t i o n  o f  
c o v e r a g e  €or h i s  f o r m e r  s p o u s e  a n d  o b t a i n  c o v e r a g e  f o r  h i s  
c u r r e n t  s p o u s e  o n  t h e  b a s i s  t h a t  h e  h a d  b e e n  too ill  t o  
r e a l i z e  t h e  i m p l i c a t i o n s  o f  h i s  a c t i o n s  a t  t h e  time h e  
e lected c o v e r a g e  f o r  h i s  former s p o u s e . ’ /  W e  f i n d  t h a t  t h e  
f o r m e r  s p o u s e  ra ther  t h a n  t h e  s p o u s e  a t - the  time of h i s  
d e a t h  is t h e  proper b e n e f i c i a r y  o f  t h e  a n n u i t y  i n  t h i s  case.  

- l /  T h i s  matter was p r e s e n t e d  f o r  a n  a d v a n c e  d e c i s i o n  by 
L i e u t e n a n t  C o l o n e l  J. N .  J o h n s o n ,  A c c o u n t i n g  and F i n a n c e  
O f f i c e r ,  A i r  Force A c c o u n t i n g  a n d  F i n a n c e  C e n t e r ,  
D e n v e r ,  Colorado. I t  h a s  b e e n  a s s i g n e d  c o n t r o l  number  
DO-AF-1451 b y  t h e  D e p a r t m e n t  of D e f e n s e  M i l i t a r y  Pay and 
A l l o w a n c e  C o m m i t t e e .  
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A l s o ,  a n  a n c i l l a r y  q u e s t i o n  is a s k e d  c o n c e r n i n g  w h e t h e r  
d e l i n q u e n t  p remiums  w h i c h  were n o t  d e d u c t e d  f rom t h e  
o f f i c e r ' s  r e t i red  p a y  may be collected f r o m  t h e  f o r m e r  
s p o u s e ' s  a n n u i t y .  W e  f i n d  t h a t  t h e y  may be collected f rom 
h e r  a n n u i t y .  

Background  

B r i q a d i e r  G e n e r a l  Fred  A .  T r e y z ,  USAF, re t i red on  
S e p t e m b e r  1 ,  1978 .  A t  t h a t  time h e  b e g a n  p a r t i c i p a t i o n  i n  
t h e  S u r v i v o r  B e n e f i t  P l a n ,  10 U.S.C.  SS 1447-1455,  p r o v i d i n g  
s p o u s e  c o v e r a g e  f o r  h i s  w i f e ,  E l v a  M. T r e y z ,  to  whom h e  was 
married i n  1945.  On May 2 7 ,  1 9 8 0 ,  t h e  Superior  C o u r t  of t h e  
S t a t e  of A r i z o n a ,  Coun ty  o f  Pima, g r a n t e d  a d i v o r c e  t o  F r e d  
and  Elva T r e y z .  The  C o u r t ' s  order i n c o r p o r a t e d  a May 2 0 ,  
1980 p r o p e r t y  s e t t l e m e n t  a g r e e m e n t  wh ich  i n c l u d e d  a c lause 
p r o v i d i n g  t h a t  G e n e r a l  T r e y z ' s  m i l i t a r y  re t i red p a y  would be 
d i v i d e d  e q u a l l y  b e t w e e n  h i m  a n d  E l v a .  I t  a l so  i n c l u d e d  a 
c lause p r o v i d i n g :  

"The  Husband f u r t h e r  aqrees t h a t  i n  t h e  
e v e n t  C o n g r e s s  s h a l l  h e r e a f t e r  e n a c t  l e g i s l a -  
t i o n  t h a t  wou ld  a l low t h e  W i f e  to  r e c e i v e  a n y  
p o r t i o n  o f  h i s  retirement beneEits a f t e r  h i s  
d e a t h  t h r o u g h  a s u r v i v o r ' s  b e n e f i t  p l a n ,  t h e  
Yusband s h a l l  t a k e  a n y  and  a l l  a c t i o n s  n e c e s -  
s a r y  o r  appropr i a t e  to  i n s u r e  t h a t  t h e  X i E e  
q u a l i f i e s  f o r  a n d  r e c e i v e s  s u c h  s u r v i v a l  
b e n e f i t s  upon h i s  d e a t h ,  i t  b e i n q  u n d e r s t o o d  
t h a t  i f  t h e  Husband s h o u l d  r e - m a r r y ,  t h e  
amount  o f  money t h e  W i f e  w o u l d  r e c e i v e  here- 
u n d e r  w o u l d  l e s s e n  ." 
A t  t h e  time o f  t h e  d i v o r c e ,  there  was no a u t h o r i t y  for  

a re t i ree  t o  e lec t  c o v e r a g e  for a f o r m e r  spouse u n d e r  t h e  
m i l i t a r y  S u r v i v o r  B e n e f i t  P l a n .  T h u s ,  upon t h e  d i v o r c e  E l v a  
l o s t  h e r  c o v e r a g e  u n d e r  t h e  P l a n .  

G e n e r a l  T r e y z  s u b s e q u e n t l y  married C a r o l y n  H. T r e y z  and 
s h e  became an  e l i g i b l e  b e n e f i c i a r y  u n d e r  t h e  S u r v i v o r  
B e n e f i t  P l a n  on J u l y  2 6 ,  1981 ,  1 y e a r  a f t e r  t h e  m a r r i a y e .  
10 U.S.C. S 1 4 4 7 ( 3 ) 1  and  Master S e r g e a n t  P a u l  J .  M e t z l e r ,  
56  Comp. Gen.  1022 ( 1 9 7 7 ) .  

E f f e c t i v e  September 2 4 ,  1 9 8 3 ,  P u b l i c  Law 98-94,  was 
e n a c t e d ,  s e c t i o n  941 of which made c h a n g e s  i n  v a r i o u s  
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p r o v i s i o n s  of t h e  S u r v i v o r  B e n e f i t  P l a n  s t a t u t e s  t o  e n a b l e  a 
re t i ree  t o  e lect  coverage for  a former s p o u s e  t o  t h e  e x c l u -  
s i o n  of t h e  c u r r e n t  s p o u s e .  On December 28, 1983, t h e  A i r  
Force A c c o u n t i n g  a n d  F i n a n c e  C e n t e r  received d o c u m e n t s  
e x e c u t e d  o n  December 1 5 ,  1 9 8 3 ,  b y  G e n e r a l  T r e y z  e l e c t i n g  
coverage u n d e r  t h e  S u r v i v o r  B e n e f i t  P l a n  f o r  h i s  f o r m e r  
spouse, E l v a  M. T r e y z .  The  d o c u m e n t s  i n c l u d e d  t h e  r e q u i r e d  
f o r m s  i n d i c a t i n g  t h a t  G e n e r a l  T r e y z  was t h e n  married t o  
C a r o l y n  T r e y z ,  t h a t  h e  was d ivo rced  f r o m  Elva T r e y z ,  a n d  
t h a t  h e  was e l e c t i n g  c o v e r a g e  f o r  E l v a  p u r s u a n t  t o  a v o l u n -  
t a r y  w r i t t e n  a g r e e m e n t  h e  had p r e v i o u s l y  e n t e r e d  i n t o  i n c i -  
d e n t  t o  a n d  i n c o r p o r a t e d  i n  t h e  c o u r t ' s  order  i n  t h e  divorce 
p r o c e e d i n g .  A l s o  i n c l u d e d  was a copy of t h e  c o u r t ' s  d i v o r c e  
order a n d  t h e  p r o p e r t y  s e t t l e m e n t  a g r e e m e n t .  T h e  d o c u m e n t s  
were e x e c u t e d  b y  G e n e r a l  T r e y z ' s  mark  ( a n  X or  h i s  i n i t i a l s )  
w i t n e s s e d  b y  two p e r s o n s ,  o n e  of whom was a n o t a r y  p u b l i c .  
T h e  F i n a n c e  C e n t e r  p u t  t h e  e l e c t i o n  i n t o  e f f e c t  o n  
J a n u a r y  1 ,  1984. 

S u b s e q u e n t l y ,  t h e  F i n a n c e  C e n t e r  received a l e t t e r  
da t ed  March 2 ,  1 9 8 4 ,  f r o m  a n  a t t o r n e y  r e p r e s e n t i n g  
G e n e r a l  T r e y z  a n d  C a r o l y n  T r e y z  i n d i c a t i n g  G e n e r a l  T r e y z  was 
n o t  c o m p e t e n t  to  make t h e  e l e c t i o n  i n  f a v o r  o f  h i s  f o r m e r  
spouse, a n d  r e q u e s t i n g  t h a t  i t  b e  w i t h d r a w n .  E n c l o s e d  w i t h  
t h e  a t t o r n e y ' s  l e t t e r  was a n  a f f i d a v i t  t h e  a t t o r n e y  i n d i -  
ca ted  h e  had  prepared a t  G e n e r a l  T r e y z ' s  r e q u e s t .  I n  t h e  
a f f i d a v i t ,  d a t e d  F e b r u a r y  1 7 ,  1 9 8 4 ,  G e n e r a l  T r e y z  s t a t e s  
t h a t  h e  had had  b r a i n  s u r g e r y  i n  May 1 9 5 2 ,  t h a t  h e  had 
r e c e i v e d  a se r ies  o f  coba l t  t r e a t m e n t s  i n  J u n e  1982  a n d  i n  
A u g u s t  1 9 8 3 ,  a n d  t h a t  h e  was t a k i n g  s t r o n g  dosages o f  
m e d i c a t i o n .  H e  s ta ted  t h a t ,  i n  December 1 9 8 3 ,  h i s  s o n  a n d  
f o r m e r  w i f e ,  E l v a ,  v i s i t e d  h i m .  H e  a l s o  s t a t e d  t h a t  h i s  s o n  
i n d i c a t e d  t h a t  G e n e r a l  T r e y z  n e e d e d  t o  u p d a t e  h i s  S u r v i v o r  
B e n e f i t  P l a n  f o r m s ,  a n d  h i s  s o n  made t h e  a r r a n g e m e n t s  t o  
h a v e  h i m  s i g n  t h e  forms, w h i c h  h e  d i d .  H e  s t a t e d  f u r t h e r  
t h a t  d u e  t o  h i s  i l l n e s s ,  t h e  t r e a t m e n t s  h e  r e c e i v e d ,  a n d  t h e  
m e d i c a t i o n  h e  was r e c e i v i n g ,  h e  d i d  n o t  r e a l i z e  w h a t  was 
b e i n g  s i g n e d  o r  t h e  i m p l i c a t i o n s  o f  t h o s e  d o c u m e n t s  a s  f a r  
a s  h i s  w i f e ,  C a r o l y n ,  was c o n c e r n e d .  G e n e r a l  T r e y z  c o n -  
c l u d e d  b y  s t a t i n g  t h a t  h e  n e v e r  a t  a n y  t i m e  i n t e n d e d  t o  
e l i m i n a t e  h i s  w i f e ,  C a r o l y n ,  a s  b e n e f i c i a r y  f o r  h i s  m i l i t a r y  
s u r v i v o r  b e n e f i t s ,  t h a t  h e  n e v e r  knew t h a t  h e  had s i g n e d  a n y  
forms c h a n g i n g  t h e  b e n e f i c i a r y  u n t i l  h e  was r e c e n t l y  a d v i s e d  
of t h i s  f a c t ,  a n d  t h a t  i t  was h i s  de s i r e  t h a t  h i s  w i f e ,  
C a r o l y n ,  r e c e i v e  a l l  of h i s  s u r v i v o r  b e n e f i t s .  
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On A p r i l  9 ,  1 9 8 4 ,  G e n e r a l  T r e y z  d ied  a n d  t h e  S u r v i v o r  
B e n e f i t  P l a n  a n n u i t y  became p a y a b l e .  

T h e  D i s b u r s i n g  O f f i c e r  n o t e s  t h a t  t h e  e l e c t i o n  forms 
G e n e r a l  T r e y z  e x e c u t e d  i n  December 1983 appear v a l i d  o n  
t h e i r  face,  a n d  s u c h  e x e c u t i o n  appears to  h a v e  b e e n  d o n e  
p u r s u a n t  to  t h e  a g r e e m e n t  made i n  t h e  d i v o r c e  p r o p e r t y  
s e t t l e m e n t .  Also, t he re  is n o  i n d i c a t i o n  t h a t  G e n e r a l  T r e y z  
was e v e r  adjudged i n c o m p e t e n t  b y  a c o u r t  or t h r o u g h  a n y  
a d m i n i s t r a t i v e  p r o c e e d i n g .  T h u s ,  t h e  D i s b u r s i n q  O f f i c e r  
s t a t e s  t h a t  i t  d o e s  n o t  appear p r o p e r  to  i n v a l i d a t e  t h e  
e l e c t i o n .  H e  n o t e s ,  however,  t h a t  i n  a d d i t i o n  t o  
C e n e r a l  T r e y z ' s  a f f i d a v i t ,  a s t a t e m e n t  of D r .  R icha rd  B. 
McAdam, who t r ea t ed  G e n e r a l  T r e y z ,  r a i ses  t h e  q u e s t i o n  o f  
w h e t h e r  G e n e r a l  T r e y z  was capable  o f  mak ing  a v o l u n t a r y  
e l e c t i o n  a t  t h e  time h e  e x e c u t e d  t h e  forms. 

G e n e r a l  T r e y z '  s C o m p e t e n c y  

We are n o t  empowered to  r e n d e r  d e c i s i o n s  o n  p e r s o n s '  
m e n t a l  c o m p e t e n c y .  However ,  i n  d e t e r m i n i n q  w h e t h e r  a n  
e x p e n d i t u r e  may be made w e  c o n s i d e r  t h e  record b e f o r e  u s ,  
a n d  i f  t h a t  record raises extreme doub t  a s  t o  t h e  c o m p e t e n c y  
of a p a r t y  a t  t h e  time t h e  p a r t y  e x e c u t e d  a d o c u m e n t  upon 
w h i c h  o u r  d e t e r m i n a t i o n  d e p e n d s ,  w e  may f i n d  t h e  matter too 
d o u b t f u l  t o  a u t h o r i z e  p a y m e n t .  T h a t  is o u r  i n q u i r y  here. 

T h e  s t a t e m e n t  o f  D r .  McAdam r e f e r r e d  t o  b y  t h e  
D i s b u r s i n g  O f f i c e r  was f o r w a r d e d  b y  t h e  a t t o r n e y  w i t h  
G e n e r a l  T r e y z ' s  F e b r u a r y  1 7 ,  1984 a f f i d a v i t .  T h i s  was a 
l e t t e r  d a t e d  F e b r u a r y  14 ,  1 9 8 4 ,  f r o m  D r .  R i c h a r d  R .  McAdam 
i n d i c a t i n g  t h a t  h e  h a d  b e e n  t r e a t i n g  G e n e r a l  T r e y z  s i n c e  
May 2 ,  1 9 8 2 ,  f o r  b r a i n  t u m o r s  a n d  s t a t i n g  f u r t h e r  i n  p a r t :  

" I n  t h e  l a s t  s e v e r a l  m o n t h s ,  G e n e r a l  T r e y z  
h a s  e x h i b i t e d  e v i d e n c e  o f  r e c u r r e n t  m e t a s t a t i c  
disease,  t h a t  i s ,  h e  h a s  e v i d e n c e  c l i n i c a l l y  
a n d  b y  c o m p u t e r i z e d  h e a d  scan of f u r t h e r  
me tas t a t i c  b r a i n  tumors. H e  h a s  a l so  e x h i b i t e d  
t r e m e n d o u s  d e c l i n e  i n  i n t e l l e c t u a l  f u n c t i o n  i n  
t h e  l a s t  number  of m o n t h s .  

"Rased o n  t h e  o b j e c t i v e  f i n d i n g s  o f  CAT 
s c a n  a n d  s u r g i c a l  p r o c e d u r e  a n d  my f o l l o w i n g  
t h e  p a t i e n t  now for a n  e x t e n s i v e  p e r i o d  o f  
time, I c a n  s t a t e  w i t h  c e r t a i n t y  t h a t  
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G e n e r a l  T r e y z  i s  t o t a l l y  u n a b l e  t o  take care of 
a n y  o f  h i s  p e r s o n a l  a f f a i r s .  He i s  u n a b l e  t o  
make a n y  d e c i s i o n s  c o n c e r n i n g  h i m s e l f  or h i s  
e c o n o m i c  s t a t u s .  I c a n  f u r t h e r  s t a t e  w i t h  
c e r t a i n t y  t h a t  t h i s  h a s  b e e n  t h e  case now f o r  
several  m o n t h s . "  

I n  s u p p o r t  of E l v a ' s  claim to  t h e  a n n u i t y ,  h e r  a t t o r n e y  
wrote t o  t h e  F i n a n c e  C e n t e r  o n  J u l y  1 0 ,  1 9 8 4 ,  s t a t i n g  t h a t  
i t  i s  E l v a ' s  c o n t e n t i o n  t h a t  a t  t h e  time h e  e x e c u t e d  t h e  
former s p o u s e ' s  e l e c t i o n  i n  h e r  f a v o r  i n  December 1983 ,  
G e n e r a l  T r e y z  was a l e r t ,  c o g n i z a n t  o f  h i s  s i t u a t i o n ,  a n d  
m i n d f u l  of h i s  a f f a i r s .  S h e  c o n t e n d s  t h a t  h e  was des i rous  
o f  h o n o r i n g  t h e  a g r e e m e n t  h e  p r e v i o u s l y  had  made w i t h  h e r  
a n d  t h a t  h e  was f u l l y  c o m p e t e n t  t o  make t h e  e l e c t i o n .  

As f u r t h e r  s u p p o r t  for h e r  c o n t e n t i o n  t h a t  
G e n e r a l  T r e y z  was m e n t a l l y  c o m p e t e n t  when h e  e x e c u t e d  t h e  
e l e c t i o n  forms i n  December 1 9 8 3 ,  h e r  a t t o r n e y  f o r w a r d e d  a 
s e c o n d  l e t t e r ,  da ted  September 2 5 ,  1 9 8 4 ,  f r o m  D r .  McAdam 
c l a r i f y i n g  t h e  s t a t e m e n t s  made i n  h i s  F e b r u a r y  1 4  l e t t e r .  
I n  t h e  September 2 5  l e t t e r  o r .  McAdam i n d i c a t e s  t h a t  h e  
reviewed h i s  records c o n c e r n i n q  G e n e r a l  T r e y z ,  i n c l u d i n g  
n o t e s  h e  made o n  November 2 8 ,  1 9 8 3 .  T h o s e  n o t e s  i n d i c a t e  
t h a t  w h i l e  G e n e r a l  T r e y z  walked i n  a s l o w  s h u f f l i n g  q a i t  a n d  
g e n e r a l l y  was d e c l i n i n g ,  h e  seemed t o  be m e n t a l l y  compe- 
t e n t .  D r .  McAdam w e n t  o n  t o  s t a t e  i n  p a r t :  

"1 h a v e  e n c l o s e d  c o p i e s  o f  my o f f i c e  
n o t e s ,  November 2 8 ,  1 9 8 3 ,  a n d  a l so  a l e t t e r  
t h a t  I d i c t a t e d  o n  F e b r u a r y  1 4 ,  1984 .  As y o u  
c a n  see based o n  my e x a m i n a t i o n  o f  Novem- 
ber 2 8 ,  1 9 8 3 ,  I d i d  s t a t e  t h a t  t h e  p a t i e n t  
seemed t o  be m e n t a l l y  c o m p e t e n t .  However o n  
F e b r u a r y  1 4 ,  1 9 8 4 ,  I s t a t e d  t h a t  t h e  p a t i e n t  
was u n a b l e  t o  make a n y  d e c i s i o n  c o n c e r n i n g  
h i m s e l f  o r  h i s  e c o n o m i c  s t a t u s  w h i c h  means  
t h a t  I f e l t  t h a t  h e  was n o t  m e n t a l l y  
c o m p e t e n t .  

"Based o n  t h i s  record,  I w o u l d  h a v e  to  
s t a t e  t h a t  G e n e r a l  T r e y z  was most p r o b a b l y  
c o m p e t e n t  i n  December of 1 9 8 3 . "  

R e a d i n q  t h e s e  t w o  s t a t e m e n t s  o f  D r .  McAdam t o g e t h e r ,  w e  
a r e  d r a w n  to  t h e  c o n c l u s i o n  t . h a t  h e  f o u n d  G e n e r a l  T r e y z  was 
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"most p r o b a b l y  c o m p e t e n t "  to  h a n d l e  h i s  a f f a i r s  i n  December 
1983 when h e  e x e c u t e d  t h e  election forms, b u t  by F e b r u a r y  
1984, when h e  e x e c u t e d  t h e  a f f i d a v i t  a t t e m p t i n g  to  w i t h d r a w  
t h e  e l e c t i o n ,  h e  had d e c l i n e d  to  t h e  p o i n t  w h e r e  h e  was n o  
l o n g e r  a b l e  to  make " a n y  d e c i s i o n s  c o n c e r n i n g  h i m s e l f  o r  h i s  
e c o n o m i c  s t a t u s . "  

I n  a d d i t i o n  t o  D r .  McAdam's s t a t e m e n t s ,  t h e  record also 
i n c l u d e s  s t a t e m e n t s  f r o m  f o u r  other p h y s i c i a n s  who treated 
G e n e r a l  T r e y z  f o r  h i s  b r a i n  t u m o r s .  One p h y s i c i a n ,  D r .  John 
M a t t e r n  11, i n d i c a t e s  t h a t  h e  f i r s t  saw G e n e r a l  T r e y z  o n  
May 1 2 ,  1982 ( a n d  a p p a r e n t l y  a t  o t h e r  times t h e r e a f t e r ) ,  and  
t h a t  i t  was h i s  o p i n i o n  t h a t  G e n e r a l  T r e y z  was n o t  " t o t a l l y  
m e n t a l l y  c o m p e t e n t "  f rom t h e  t i m e  o f  h i s  o r i q i n a l  s u r g e r y  
u n t i l  h i s  d e a t h .  The  o the r  t h r e e  p h y s i c i a n s ,  h o w e v e r ,  s t a t e  
d i f f e r e n t l y .  D r .  M i c h a e l  A.  S a v i n  a n d  D r .  J .  J o s e p h  Regan,  
who i n d i c a t e  t h e y  saw G e n e r a l  T r e y z  i n  t h e i r  c l i n i c  a t  
v a r i o u s  times d u r i n g  t h e  period o f  November 1982 t h r o u g h  May 
1983, s t a t e  t h a t  a t  t h e  times t h e y  saw G e n e r a l  T r e y z  h e  was 
" a l w a y s  f u l l y  o r i e n t e d "  a n d  "ab le  to  make s o u n d  d e c i s i o n s "  
( D r .  S a v i n ) ,  and i n  " f u l l  p o s s e s s i o n  o f  h i s  m e n t a l  capaci-  
t ies"  ( D r .  R e g a n ) .  D r .  J .  A .  Wassum,  who i n d i c a t e s  h e  
a d m i n i s t e r e d  r a d i a t i o n  t h e r a p y  t o  G e n e r a l  T r e y z  d u r i n g  
A u g u s t  16 t h r o u g h  2 7 ,  1983,  a n d  saw h i m  f o r  a f o l l o w - u p  
v i s i t  o n  October 1 1 ,  1983,  s t a t e s  t h a t  w h i l e  h i s  c o n d i t i o n  
was q u i t e  poor, "I  do f e e l  t h a t  h e  was o r i e n t e d  and  m e n t a l l y  
c o m p e t e n t  a t  t h a t  t i m e . "  T h u s ,  D r .  M a t t e r n ' s  g e n e r a l  s ta te-  
ment  t h a t  G e n e r a l  T r e y z  was n o t  " t o t a l l y "  m e n t a l l y  c o m p e t e n t  
is  r e b u t t e d  b y  t h e  s t a t e m e n t s  o f  t h e  o ther  f o u r  p h y s i c i a n s  
who t r ea t ed  him. 

T h e  record a l so  c o n t a i n s  a f f i d a v i t s  of s e v e r a l  o t h e r  
p e r s o n s  s u b m i t t e d  o n  b e h a l f  o f  Mrs.  E l v a  T r e y z  t e s t i f y i n g  to  
G e n e r a l  T r e y z ' s  m e n t a l  c o m p e t e n c y .  Some of these a f f i d a v i t s  
may be summar ized  a s  f o l l o w s :  

1 .  G e n e r a l  T r e y z ' s  s o n ,  Major F r e d  A .  T r e y z  111, 
t e s t i f i e s  i n  p a r t  t h a t  h e  was s t a t i o n e d  i n  N o r f o l k ,  
V i r g i n i a ,  n e a r  h i s  f a t h e r ' s  r e s i d e n c e ,  d u r i n g  t h e  p e r i o d  o f  
J u l y  1983 t h r o u g h  F e b r u a r y  1984,  d u r i n g  wh ich  time h e  
v i s i t e d  h i s  f a t h e r  f o r  s e v e r a l  h o u r s  e a c h  d a y .  He s ta tes  
t h a t  G e n e r a l  T r e y z  was aware t h a t  h e  was t e r m i n a l l y  i l l ,  and  
t h a t  i n  t h e  F a l l  o f  1983 h e  became i n c r e a s i n g l y  c o n c e r n e d  
abou t  t h e  f i n a n c i a l  s t a t u s  o f  h i s  f o r m e r  w i f e ,  E l v a  
(Major T r e y z ' s  mother).  When G e n e r a l  T r e y z  was made aware 
of t h e  S e p t e m b e r  1983 c h a n g e  i n  t h e  s u r v i v o r  b e n e f i t  law, h e  
a s k e d  Major T r e y z  t o  o b t a i n  more i n f o r m a t i o n  f r o m  t h e  A i r  
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F o r c e ,  w h i c h  h e  d i d .  Due t o  h i s  f a t h e r ' s  p h y s i c a l  i n f i r m -  
i t y ,  Major T r e y z  o b t a i n e d  t h e  n e c e s s a r y  forms from t h e  A i r  
F o r c e ,  a n d  a r r a n g e d  t o  h a v e  J u d g e  A d v o c a t e  G e n e r a l ' s  Corps 
o f f i c e r s  d i s c u s s  t h e  matter w i t h  h i s  f a t h e r .  H e  a l so  s t a t e s  
t h a t  a t  t h e  s u g g e s t i o n  o f  o n e  of t h e s e  o f f icers  a n d  a t  h i s  
f a t h e r ' s  r e q u e s t ,  h e  made a n  a p p o i n t m e n t  f o r  h i s  f a t h e r  t o  
see Mr. F e l i x  H a t c h e t t ,  a c i v i l i a n  l a w y e r ,  o n  December 15 ,  
1 9 8 3 .  M r .  Hatchet t  w e n t  over t h e  forms w i t h  h i s  f a t h e r  a n d  
w i t n e s s e d  h i s  m a r k  t h e r e o n  a f t e r  Mayor T r e y z  h a d  r e m i n d e d  
h i s  f a t h e r  t h a t  h e  d i d  n o t  h a v e  t o  s i g n  t h e  forms i f  h e  d i d  
n o t  w a n t  to .  To t h i s ,  Major T r e y z  s t a t e s ,  h i s  f a t h e r  
r e s p o n d e d ,  "I know i t ,  b u t  I w a n t  to ."  Major T r e y z  s t a t e s  
t h a t  w i t h o u t  a d o u b t ,  h i s  f a t h e r ' s  h e a l t h  was poor i n  D e c e m -  
ber 1 9 8 3 ,  b u t  e q u a l l y  w i t h o u t  a d o u b t  h i s  m e n t a l  h e a l t h  was 
e x c e l l e n t .  H e  f u r t h e r  s t a t e s  t h a t - -  

" T h e r e  i s  n o  d o u b t  t h a t  my f a t h e r  was 
c o m p e t e n t .  A t  a l l  times d u r i n g  t h e  per iod 
pr ior  to  a n d  i n c l u d i n g  h i s  e x e c u t i o n  of t h e  
SBP b e n e f i c i a r y  c h a n g e  o n  December 15,  1983 ,  
my f a t h e r  had  f u l l  c o m p r e h e n s i o n  of t h e  mean- 
i n g  a n d  e f f e c t  o f  h i s  a c t .  H i s  mind was 
s o u n d  a n d  a l e r t .  To t h e  b e s t  o f  my knowl-  
edge,  my f a t h e r  was n e v e r  a d j u d i c a t e d  
m e n t a l l y  i n c o m p e t e n t  n o r  d i d  C a r o l y n  T r e y z  
t a k e  a n y  s t e p s  t o  have h i m  so ad judged  or to  
h a v e  h e r s e l f  a p p o i n t e d  a s  t h e  g u a r d i a n  of h i s  
p r o p e r t y .  * * * 

" N e i t h e r  my m o t h e r  n o r  I took a n y  
a d v a n t a q e  of my f a t h e r ' s  i n f i r m i t y  t o  s e c u r e  
t h e  SBP c h a n g e .  W e  e n g a g e d  i n  n o  a r t i f i c e .  
My f a t h e r ' s  c h a n g e  o f  t h e  SBP b e n e f i c i a r y  was 
t h e  r e s u l t  of h i s  d e l i b e r a t e  j u d g m e n t . "  

2 .  M r .  H a t c h e t t ,  t h e  a t t o r n e y  a t  whose  o E f i c e  
G e n e r a l  T r e y z  e x e c u t e d  t h e  former spouse e l e c t i o n  f o r m s ,  
s t a t e s  t h a t  o n  December 1 5 ,  1983 ,  G e n e r a l  T r e y z  came t o  h i s  
o f f i c e  i n  d w h e e l  c h a i r  a c c o m p a n i e d  b y  h i s  s o n ,  F r e d .  H e  
f u r t h e r  s t a t e s  t h a t  a t  t h a t  time h e  was t h e  a t t o r n e y  f o r  t h e  
f o r m e r  s p o u s e ,  Mrs. E l v a  T r e y z .  H e  s t a t e s  t h a t  d u r i n g  t h e  
conference,  G e n e r a l  T r e y z  " f r e e l y  a n d  v o l u n t a r i l y ,  a n d  w i t h  
3 p p a r e n t  k n o w l e d g e  a n d  u n d e r s t a n d i n g  oE t h e  c o n s e q u e n c e s  ," 
e x e c u t e d  t h e  e l e c t i o n  forms. 
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3 .  Captain Mark A. E x l e y ,  a n  Army R e s e r v e  J u d g e  
A d v o c a t e  G e n e r a l ' s  Corps o f f i c e r ,  i n d i c a t e s  t h a t  Major F r e d  
T r e y z  was a c l i e n t  o f  h i s .  A t  Major T r e y z ' s  request, h e  met 
w i t h  G e n e r a l  T r e y z  a t  t h e  G e n e r a l ' s  home i n  e a r l y  December 
1983 t o  d i s c u s s  t h e  S u r v i v o r  B e n e f i t  P l a n .  C a p t a i n  E x l e y  
i n d i c a t e s  t h a t  a f t e r  a d v i s i n q  t h e  G e n e r a l  t h a t  h e  was 
Major T r e y z ' s  l a w y e r ,  n o t  t h e  G e n e r a l ' s ,  h e  a d v i s e d  him to  
t a l k  w i t h  a l a w y e r  r e p r e s e n t i n g  h i s  own i n t e r e s t .  
C a p t a i n  E x l e y  s t a t e s  t h a t  G e n e r a l  T r e y z  i n d i c a t e d  t h a t  h e  
wanted t o  a n d  h a d  a d u t y  t o  make t h e  e l e c t i o n  c h a n g e  i n  
f a v o r  o f  h i s  f o r m e r  w i f e  i f  t h e  law had b e e n  c h a n g e d  t o  
allow it .  C a p t a i n  E x l e y  f u r t h e r  s t a t e s  t h a t  t h e r e  was n o  
i n d i c a t i o n  w h a t s o e v e r  t h a t  G e n e r a l  T r e y z  was u n d e r  a n y  
d u r e s s  or s u f f e r e d  f rom a n y  sor t  o f  d i m i n i s h e d  m e n t a l  
c a p a c i t y ,  t h a t  h i s  words were clear and  h i s  t h o u g h t s  were 
l o g i c a l ,  t h a t  h e  knew w h a t  h e  was p r e p a r i n g  to  do, a n d  t h a t  
h e  w a s  capable o f  manag ing  h i s  own a f f a i r s .  

4.  Ms. Mary D i P a O l a ,  a n  a t t o r n e y ,  who a t  t h e  t i m e  was 
a c a p t a i n  i n  t h e  Army J u d g e  A d v o c a t e  G e n e r a l ' s  Corps,  s ta tes  
t h a t  i n  l a t e  November 1983 s h e  v i s i t e d  t h e  T r e y z  f a m i l y  €or 
4 d a y s  d u r i n g  w h i c h  s h e  s p e n t  s e v e r a l  h o u r s  e a c h  d a y  w i t h  
G e n e r a l  T r e y z .  S h e  i n d i c a t e s  t h a t  h e  s p o k e  t o  h e r  about 
many t op ic s  w i t h  c o h e r e n c e  a n d  w i t ,  t h a t  h i s  o p i n i o n s  were 
s e n s i b l e  and  resolute,  t h a t  h i s  memory was e x c e l l e n t ,  and  
t h a t  a l t h o u g h  h i s  s p e e c h  was slow and  h e  was p h y s i c a l l y  
f r a i l ,  h i s  m e n t a l  Eac i l i t i es  appeared to be s o u n d .  

T h e  w e i g h t  of e v i d e n c e  b e f o r e  u s ,  t h e r e f o r e ,  f a l l s  
h e a v i l y  o n  t h e  s ide o f  E l v a ' s  c o n t e n t i o n  t h a t  G e n e r a l  T r e y z  
was m e n t a l l y  c o m p e t e n t  i n  December 1983 when h e  e x e c u t e d  t h e  
e l e c t i o n  f o r m s ,  a n d  t h a t  h e  d i d  so t o  c a r r y  o u t  t h e  
a g r e e m e n t  h e  
A c c o r d i n g l y ,  
h i s  December 
appear v a l i d  

had made i n  the  1980 d i v o r c e  s e t t l e m e n t .  
w e  f i n d  i n s u f f i c i e n t  b a s i s  f o r  u s  t o  q u e s t i o n  
1983 e x e c u t i o n  of t h e  e l e c t i o n  f o r m s  w h i c h  
o n  t h e i r  face. 

T h e  S u r v i v o r  B e n e f i t  P l a n  p r o v i s i o n s  a p p l i c a b l e  here ,  
a s  mod i f i ed  b y  P u b l i c  Law 98-94 ,  e f f e c t i v e  September 2 4 ,  
1 9 8 3 ,  are  f o u n d  i n  10 U.S.C. $jS 1 4 4 8 ( b )  and  1450 .  Sections 
1 4 4 8 ( b ) ( 3 )  a n d  ( 4 ) ,  g o v e r n i n g  a p p l i c a t i o n  o f  t h e  P l a n ,  
p r o v i d e  i n  p e r t i n e n t  p a r t  
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" ( 3 ) ( A )  A p e r s o n - -  

" ( i )  who i s  a p a r t i c i p a n t  i n  t h e  
P l a n  a n d  i s  p r o v i d i n g  coverage for a 
s p o u s e  * * * a n d  

I f (  i i )  who h a s  a former spouse who 
was n o t  t h a t  p e r s o n ' s  f o r m e r  s p o u s e  when 
h e  became e l i g i b l e  t o  p a r t i c i p a t e  i n  t h e  
P l a n ,  

"may * * * e lec t  t o  p r o v i d e  a n  a n n u i t y  t o  
t h a t  f o r m e r  s p o u s e .  Any s u c h  e l e c t i o n  
t e r m i n a t e s  a n y  p r e v i o u s  c o v e r a g e  u n d e r  t h e  
P l a n  a n d  m u s t  be w r i t t e n ,  s i g n e d  b y  t h e  
p e r s o n ,  a n d  r e c e i v e d  by  t h e  Secre ta ry  c o n -  
c e r n e d  w i t h i n  o n e  y e a r  a f t e r  t h e  d a t e  of t h e  
decree of d i v o r c e ,  d i s s o l u t i o n ,  or a n n u l m e n t .  

* * * * * 

"(C) An e l e c t i o n  u n d e r  t h i s  p a r a g r a p h  
may n o t  be r e v o k e d  e x c e p t  i n  a c c o r d a n c e  w i t h  
s e c t i o n  1450(f) of t h i s  t i t l e  a n d  i s  e E f e c -  
t i v e  a s  of t h e  f i r s t  d a y  of t h e  f i r s t  
c a l e n d a r  mon th  f o l l o w i n q  t h e  mon th  i n  w h i c h  
i t  is  r e c e i v e d  b y  t h e  S e c r e t a r y  c o n c e r n e d .  * * *  

* * * * * 

" ( 4 )  A p e r s o n  who e l e c t s  t o  p r o v i d e  a n  
a n n u i t y  t o  a f o r m e r  s p o u s e  u n d e r  p a r a g r a p h  
( 2 )  o r  ( 3 )  s h a l l ,  a t  t h e  time of m a k i n g  t h e  
e l e c t i o n ,  p r o v i d e  t h e  S e c r e t a r y  c o n c e r n e d  
w i t h  a w r i t t e n  s t a t e m e n t  ( i n  a form to  be 
prescribed b y  t h a t  S e c r e t a r y  a n d  s i q n e d  by  
s u c h  p e r s o n  a n d  t h e  f o r m e r  spouse)  s e t t i n g  
f o r t h  w h e t h e r  t h e  e l e c t i o n  is  b e i n g  made 
p u r s u a n t  t o  a w r i t t e n  a g r e e m e n t  p r e v i o u s l y  
e n t e r e d  i n t o  v o l u n t a r i l y  b y  s u c h  p e r s o n  a s  a 
p a r t  of or i n c i d e n t  t o  a p r o c e e d i n g  of 
d i v o r c e ,  d i s s o l u t i o n ,  o r  a n n u l m e n t  and ( i f  
so)  w h e t h e r  s u c h  v o l u n t a r y  w r i t t e n  a g r e e m e n t  
h a s  b e e n  i n c o r p o r a t e d  i n ,  or r a t i f i e d  o r  
a p p r o v e d  by  a cour t  order ."  
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U n d e r  s e c t i o n  9 4 1 ( b )  of Public Law 98-94 ,  a p e r s o n  who 
o n  t h e  d a t e  o f  e n a c t m e n t  of t h e  law, September 2 4 ,  1983, was 
a p a r t i c i p a n t  i n  t h e  P l a n  p r o v i d i n g  coverage for a s p o u s e ,  
w a s  g i v e n  1 year  from t h a t  da te  of e n a c t m e n t  to elect 
coverage for  a f o r m e r  s p o u s e .  T h e  1 y e a r  allowed i n  s u b -  
s e c t i o n  ( b ) ( 3 ) ( A )  a s  q u o t e d  above b e g a n  to  r u n  n o t  from t h e  
da te  of d i v o r c e  b u t  from t h e  da te  of e n a c t m e n t .  T h i s  p rovi -  
s i o n  was i n c l u d e d  t o  allow p e r s o n s  s u c h  a s  G e n e r a l  T r e y z ,  
who pr ior  t o  t h e  e n a c t m e n t  of t h e  law h a d  b e e n  married, 
re t i red  a n d  d i v o r c e d ,  t h e  o p p o r t u n i t y  t o  e lect  coverage f o r  
t h e i r  f o r m e r  s p o u s e s .  

E lva  was G e n e r a l  T r e y z ' s  f o r m e r  s p o u s e  i n  December 
1 9 8 3 ,  b u t  s h e  was n o t  h i s  former s p o u s e  when h e  became e l i -  
g i b l e  t o  p a r t i c i p a t e  i n  t h e  P l a n  upon h i s  r e t i r e m e n t  i n  1 9 7 8  
s i n c e ,  a t  t h a t  time, s h e  was s t i l l  married t o  him.  Accord- 
i n g l y ,  when G e n e r a l  T r e y z  elected coverage for E lva  i n  
December 1 9 8 3 ,  h e  was a p e r s o n  described i n  s e c t i o n  
1 4 4 8 ( b ) ( 3 ) ( A ) ,  a n d  h e  made t h e  e l e c t i o n  w i t h i n  t h e  pre- 
scribed 1 - y e a r  period as  m o d i f i e d  b y  s e c t i o n  9 4 1 ( b )  o f  
P u b l i c  Law 98-94 .  

A l s o ,  G e n e r a l  T r e y z ' s  e l e c t i o n  was made o n  t h e  f o r m s  
p r e s c r i b e d  b y  t h e  service a n d  i n c l u d e d  t h e  s t a t e m e n t s  t h a t  
t h e  e l e c t i o n  was b e i n g  made p u r s u a n t  t o  a v o l u n t a r y  w r i t t e n  
a g r e e m e n t  p r e v i o u s l y  e n t e r e d  i n t o  i n c i d e n t  to a d ivorce  
p r o c e e d i n g  a n d  t h a t  s u c h  a g r e e m e n t  had b e e n  i n c o r p o r a t e d  i n  
or r a t i f i e d  by c o u r t  order. T h u s ,  t h e  e l e c t i o n  complied 
w i t h  t h e  p r o v i s i o n s  o f  10 U.S.C. S 1 4 4 8 ( b ) ( 4 ) .  

S e c t i o n  1 4 5 0 ( f ) ( 2 )  o f  t i t l e  1 0 ,  U n i t e d  S t a t e s  Code, 
p r o v i d e s  i n  p a r t :  

" ( 2 )  A p e r s o n  who,  i n c i d e n t  to  a 
p r o c e e d i n g  o f  d i v o r c e ,  d i s s o l u t i o n ,  or a n n u l -  
m e n t ,  e n t e r s  i n t o  a v o l u n t a r y  w r i t t e n  agree- 
m e n t  to  e lec t  u n d e r  s e c t i o n  1 4 4 S ( b )  o f  t h i s  
t i t l e  t o  p r o v i d e  a n  a n n u i t y  t o  a f o r m e r  
spouse a n d  who makes a n  e l e c t i o n  p u r s u a n t  t o  
s u c h  a g r e e m e n t  may n o t  c h a n g e  s u c h  e l e c t i o n  
* * * u n l e s s - -  

* * * * * 

" ( A )  i n  a case i n  w h i c h  s u c h  
a g r e e m e n t  h a s  b e e n  i n c o r p o r a t e d  i n  or 
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r a t i f i e d  or a p p r o v e d  by a c o u r t  order, 
t h e  p e r s o n - -  

" ( i )  f u r n i s h e s  to  t h e  
S e c r e t a r y  c o n c e r n e d  a c e r t i f i e d  
c o p y  o f  a c o u r t  order w h i c h  is 
r e g u l a r  o n  i t s  face a n d  modif ies  
t h e  p r o v i s i o n s  of a l l  p r e v i o u s  
court  orders r e l a t i n g  t o  t h e  agree- 
m e n t  t o  make s u c h  e l e c t i o n  so as  to 
pe rmi t  t h e  p e r s o n  t o  c h a n g e  t h e  
e l e c t i o n ;  a n d  

" ( i i )  c e r t i f i e s  t o  t h e  Secre- 
t a r y  c o n c e r n e d  t h a t  t h e  c o u r t  order 
i s  v a l i d  a n d  i n  e f f e c t ;  * * *"  

T h e r e  is  some a m b i g u i t y  i n  t h e  l a n g u a g e  of t h e  c lause 
o f  t h e  1980 s e p a r a t i o n  a g r e e m e n t  i n  w h i c h  G e n e r a l  T r e y z  
a g r e e d  to  p r o v i d e  s u r v i v o r  b e n e f i t  c o v e r a g e  f o r  Elva s h o u l d  
t h e  l a w  be c h a n q e d  t o  permi t  i t  i n  t h a t  i t  i n d i c a t e s  t h a t ,  
i f  h e  s h o u l d  r e m a r r y ,  E l v a  m i g h t  e x p e c t  n o t  t o  r e c e i v e  t h e  
f u l l  a n n u i t y .  S u c h  a m b i g u i t y  is u n d e r s t a n d a b l e  s i n c e  a t  t h e  
time of t h e  a g r e e m e n t  t h e  law had n o t  b e e n  c h a n g e d  a n d  t h e  
p a r t i e s  d i d  n o t  know t h e  p r o v i s i o n s  of t h e  f u t u r e  c h a n g e .  
As it  t u r n e d  o u t ,  t h e  m o d i f i c a t i o n  t o  t h e  law made n o  p rov i -  
s i o n  f o r  d i v i d i n q  t h e  a n n u i t y  b e t w e e n  wives ,  a n d  t h e  elec- 
t i o n  form G e n e r a l  T r e y z  e x e c u t e d  c l e a r l y  so i n d i c a t e s .  I n  
a d d i t i o n  i t  seems c lear  t h a t  i n  e x e c u t i n g  t h e  e l e c t i o n  i n  
f a v o r  o f  E l v a ,  h e  c o n s i d e r e d  h i m s e l f  t o  be c a r r y i n g  o u t  a n  
o b l i g a t i o n  h e  had  a s s u m e d  u n d e r  t h e  1980 divorce s e t t l e -  
m e n t .  Also, a s  is n o t e d  p r e v i o u s l y ,  C o n g r e s s  made s p e c i f i c  
p r o v i s i o n  i n  P u b l i c  L a w  98-94 t o  e n a b l e  a p e r s o n  i n  
G e n e r a l  T r e y z ' s  s i t u a t i o n  to  p r o v i d e  former s p o u s e  c o v e r a g e  
a l t h o u g h  h e  h a d  b e e n  r e t i r ed  a n d  d i v o r c e d  b e f o r e  t h e  law was 
e n a c t e d .  T h u s ,  G e n e r a l  T r e y z ' s  e l e c t i o n  may be r e v o k e d  o n l y  
t o  t h e  e x t e n t  a u t h o r i z e d  b y  10 U.S.C. s 1 4 5 0 ( f ) ( 2 ) .  S i n c e  
t h e  1 9 8 0  s e p a r a t i o n  a g r e e m e n t  p r o v i s i o n  r e q u i r i n q  h i m  to  
e lec t  s u r v i v o r  b e n e f i t  c o v e r a g e  f o r  E l v a  a p p a r e n t l y  was 
n e v e r  m o d i f i e d  by  cour t  order t o  p e r m i t  h i m  t o  d i s r e g a r d  
t h a t  r e q u i r e m e n t ,  u n d e r  10 U.S.C. S 1 4 5 0 ( f ) ( 2 )  t h e  r e v o c a -  
tion w o u l d  be of no e f f e c t .  T h i s  i s  so e v e n  i f  h e  h a d  b e e n  
c o m p e t e n t  a t  t h e  time h e  e x e c u t e d  t h e  F e b r u a r y  1984  
a f f i d a v i t  a t t e m p t i n g  t o  r e v o k e  t h e  e l e c t i o n .  
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A c c o r d i n g l y ,  w e  f i n d  t h a t  E lva  T r e y z  is t h e  proper 
b e n e f i c i a r y  for  G e n e r a l  T r e y z ' s  S u r v i v o r  B e n e f i t  P l a n  
a n n u i t y .  

D e l i n a u e n t  P remiums  

The  D i s b u r s i n g  O f f i c e r  a l so  a d v i s e s  u s  t h a t  a t  t h e  time 
of h i s  d e a t h  G e n e r a l  T r e y z  had a n  o u t s t a n d i n g  d e b t  of 
$ 3 , 6 9 5 . 1 4  for t h e  cost of S u r v i v o r  B e n e f i t  P l a n  coverage 
w h i c h  a c c u m u l a t e d  d u r i n g  t h e  time C a r o l y n  T r e y z  was t h e  
named b e n e f i c i a r y  u n d e r  t h e  P l a n .  T h i s  d e b t  a c c r u e d  because 
upon h i s  d ivo rce  f r o m  E l v a  t h e  d e d u c t i o n s  from h i s  m o n t h l y  
re t i red p a y  f o r  t h e  cost  of h e r  coveraqe ceased s i n c e  h e  
t h e n  had n o  e l i g i b l e  b e n e f i c i a r y .  10  U.S .C .  S 1 4 5 0 ( a ) .  
G e n e r a l  T r e y z  d i d  n o t  g i v e  prompt n o t i c e  to  t h e  A i r  Force 
A c c o u n t i n g  a n d  F i n a n c e  C e n t e r  of h i s  marr iage t o  C a r o l y n ,  so 
when s h e  became t h e  e l i g i b l e  s e n e f i c i a r y  o n  J u l y  26, 1981,  
t h e  d e d u c t i o n s  were n o t  r e i n s t a t e d  a s  t h e y  s h o u l d  h a v e  b e e n , '  

T h e  D i s b u r s i n g  O f f i c e r  n o t e s  t h a t  r e g u l a t i o n s  r e q u i r e  
t h a t ,  upon t h e  d e a t h  o f  a r e t i r ee ,  d e l i n q u e n t  costs a re  t o  
be col lected from t h e  a n n u i t a n t ' s  b e n e f i t s  b e f o r e  t h e  a n n u i -  
t a n t  c a n  receive p a y m e n t .  H e  q u e s t i o n s ,  h o w e v e r ,  w h e t h e r  
t h i s  r e q u i r e m e n t  is a p p l i c a b l e  i n  a case s u c h  a s  t h i s  w h e r e  
t h e  d e l i n q u e n t  costs were a c c u m u l a t e d  d u r i n q  a per iod when a 
s p o u s e  w h o  is  n o t  t h e  u l t i m a t e  b e n e f i c i a r y  because o f  a 
c h a n g e d  e l e c t i o n  w o u l d  h a v e  b e e n  t h e  b e n e f i c i a r y .  

T h e  S u r v i v o r  B e n e f i t  P l a n  was d e s i g n e d  o n  a n  a c t u a r i a l  
b a s i s  a s  a c o n t r i b u t o r y  p l a n .  T h a t  i s ,  g e n e r a l l y ,  i n  r e t u r n  
f o r  p r o t e c t i o n  of t h e i r  d e p e n d e n t s  upon t h e  re t i rees '  
d e a t h s ,  t h e  r e t i r ees  c o n t r i b u t e  premiums u s u a l l y  i n  t h e  Eorm 
o f  d e d u c t i o n s  from t h e i r  re t i red p a y .  10  [J.S.C. S 1 4 5 2 .  
T h e s e  d e d u c t i o n s  a r e  c a l c u l a t e d  a s  p r o v i d e d  b y  s t a t u t e  
regardless o f  who may be t h e  p o t e n t i a l  s p o u s e  b e n e f i c i a r y .  
W e  h a v e  h e l d  t h a t  w h e r e  t h e  r e q u i r e d  d e d u c t i o n s  to  c o v e r  t h e  
cos t  of t h e  a n n u i t y  were n o t  mdde f r o m  a member's re t i red  
p a y ,  t h e  a n n u i t y  is  to  be reduced or  w i t h h e l d  t o  make up t h e  
a m o u n t  d u e .  See 5 4  Comp. Gen.  4 9 3 ,  497 ( 1 9 7 4 ) .  T h e  c h a n g e s  
i n  t h e  law t o  a l l o w  a member to  s h i f t  c o v e r a g e  from a 
c u r r e n t  s p o u s e  t o  a f o r m e r  s p o u s e  d i d  n o t  c h a n g e  t h i s .  
G e n e r a l  T r e y z  p a r t i c i p a t e d  i n  t h e  P l a n  €or w h i c h  h e  was 
r e q u i r e d  to  c o n t r i b u t e  s p e c i f i e d  p r e m i u m s  a s  t h e  cost of h i s  
p a r t i c i p a t i o n .  W h i l e  t h e  p r e m i u m s  w h i c h  were n o t  collected 
i n  t h i s  case s h o u l d  h a v e  b e e n  co l lec ted  when C a r o l y n  wou ld  
have b e e n  t h e  b e n e f i c i a r y  h a d  G e n e r a l  T r e y z  d i e d  d u r i n g  t h a t  
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per iod ,  t h e y  are d u e  a s  a p a r t  o f  t h e  t o t a l  cost of 
G e n e r a l  T r e y z ' s  p a r t i c i p a t i o n  i n  t h e  S u r v i v o r  B e n e f i t  P l a n  
and  E l v a  h a s  become t h e  sole and  f u l l  b e n e f i c i a r y  o f  t h e  
P l a n .  A c c o r d i n g l y ,  t h e  amoun t  d u e  s h o u l d  be c o l l e c t e d  from 
t h e  a n n u i t y  p a y a b l e  upon h i s  d e a t h .  

Acting Comp t ro  1 1 er Gener  a1 
of t h e  r J n i t e d  S t a t e s  
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